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The President’s Page 


By Harold A. Black 


This year at each of our monthly meet- 


ings we expect to have a brief report 
from one of our committees, so that our 
members may gain some idea of the effec- 
tive work (which deserves more publicity 
than it gets) that is being done for the 
benefit of the profession and the public. 
We have heard from Allan Leonard, last 
year’s chairman of the Committee on 
Juvenile Court, now under Stanley Bar- 
ker, and the Federal Court Criminal Indi- 
gent Defense Committee, chairman of which is David Smith. 


Harold A. Black 


There will be other reports from time to time. But there are too 
many committees to make it possible to cover all of them in a 
single year ; and lest it be overlooked, I want to get in a “commer- 
cial” now for the loyal members of what I may call our house- 
keeping committees, whose work is never finished, and whose life 
consists of one deadline after another. 

In this category come the Bulletin Committee, headed by Bennett 
Priest, whose job it is to produce this publication; the Member- 
ship Committee, under the leadership of Stan Mullin, which passes 
on all membership applications (and which we hope will have a 
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lot of extra work soon) ; the Program Committee, Joe Gorman, 
chairman, which I submit is doing an outstanding job in arranging 
meetings ; and the Insurance Committee, under Bill Levit, which 
in addition to the routine handling of our group insurance program, 
has recently had a number of special problems to face, as you well 
know. Without their efficient labors we could hardly operate. 


To mention these is not to discount the services of the other 
standing committees. They are all on the team, and turning out 
excellent work. They deserve the thanks of all the membership for 
helping our Association to justify its existence. 




























Tax Reminder—Warning to Attorneys 


The Tax Committee of the Los Angeles Bar Association 
believes that many attorneys may not be aware of the fact 
that the provisions of the Internal Revenue Code of 1954, 
embodied in H.R. 8300, as it now stands will be applicable 
to present business transactions, even though the bill has 
not yet passed the Senate or become the law of the land. 
For example, Section 391 of the present bill makes the pro- 
visions respecting corporate distributions and adjustments 
effective with respect to distributions or transfers occurring 
after March 1, 1954, with some exceptions. Section 771 
makes the partnership changes generally effective as to 
partnership taxable years beginning after December 31, 1953. 
Section 7851 makes certain other provisions effective with 
respect to taxable years beginning after December 31, 1953. 

The purpose of this reminder is to warn attorneys that 
they cannot safely assume that the tax effects of current 
business transactions may be considered only in the light 
of the present Internal Revenue Code. In advising clients 
on proposed transactions, attorneys must take into account 
the application of the new law, if enacted in its present form, 
to any transaction occurring after March 1st of this year. 
Transactions must at present be considered in the light of 
the new as well as the old law. 
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(The following speech was delivered by Dean Griswold of the Harvard 
Law School at a meeting of the Massachusetts Bar Association on Feb- 
ruary 5, 1954. The speech is reprinted by permission from the Harvard 

w School Record because of the belief of the Los Angeles Bar Bulletin 
Committee that its timely subject and scholarly treatment would be of 
general interest to Los Angeles attorneys.) 


On the Fifth Amendment 


By Erwin N. Griswold 

Old friends are good friends. Yet even with the best of friends 
problems sometimes arise. I have the feeling that that is in a 
sense the situation we find ourselves in with respect to the Fifth 
Amendment. It has been with us a long time. It is rather com- 
forting to have around. Yet in the past few years it has come to 
our consciousness as it rarely has before, and it has been trouble- 
some to many members of the public. It has seemed to me worth 
while, therefore, to undertake a review of the Fifth Amendment 
with the thought that ordinarily the better we understand some- 
thing in human experience, the less fearsome it becomes. 

Before going further it may be well to introduce our old friend 
itself. The Fifth Amendment contains a number of provisions 
which are commonplace. It is the source of our constitutional rule 
that serious criminal charges must be made by indictment of a 
grand jury. It provides against double jeopardy, against the taking 
of property without due process of law, and against the taking of 
private property for public use without just compensation. Along 
with these other provisions is the phrase which has currently come 
to the fore: “No person . . . shall be compelled in any criminal 
case to be a witness against himself.” In this connection, it is 
well to mention the fact that the Massachusetts Constitution has a 
corresponding provision, which antedates that in the Federal Con- 
stitution. Article XII of the Bill of. Rights in the Massachusetts 
Constitution, adopted in 1780, provides that ““No subject shall .. . 
be compelled to accuse, or furnish evidence against himself.” We 
are not dealing with either an alien or a novel doctrine. 

ORIGIN OF THE PRIVILEGE AGAINST 
SELF-INCRIMINATION 

Historians can trace the origin of this privilege back to the 
twelfth century. Apparently it began in controversies between 
the king and the bishops. The bishops sought to examine people 
about a wide variety of alleged offenses, and the king sought to 
limit the bishops to purely ecclesiastical subjects. By the sixteenth 
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century the idea had been reduced to a Latin maxim which was 
rather frequently voiced, but which does not seem by any means 
to have reflected the practice of that period. This maxim is: Nemo 
tenetur prodere se ipsum—or, in English, No one should be re- 
quired to accuse himself. . . . As we think of the development 
of the privilege as it has continued to this day, we should not 
overlook the fact of its close connection with the struggle to elimi- 
nate torture as a governmental practice. 

It seems quite clear that we owe the privilege of today primarily 
to Freeborn John Lilburn. . . . In 1637, he was haled before the 
Star Chamber on a charge of having imported certain heretical and 
seditious books. He refused to take the oath to answer truly, and 
the Council of the Star Chamber condemned him to be whipped 
and pilloried, for his “boldness in refusing to take a legal oath,” 
without which many offences might go “undiscovered and unpun- 
ished.” And in 1638, the sentence was carried out. 

But Lilburn persisted. He filed a petition with Parliament, 
and in 1641 the House of Commons voted that the sentence was 
“illegal and against the liberty of the subject.” Later, the House of 
Lords concurred with this view, and ordered an indemnity paid 
to him in the amount of £3,000, which was a very large sum in 
those days. 

This event seems to have been enough to establish the privilege 
against self-incrimination as a part of the common law. By the 
latter half of the seventeeth century, we find many occasions 
when the privilege was recognized by the English courts, and it 
has been recognized ever since. Indeed, it is still a matter of com- 
mon law in England. But it is very deeply imbedded in the com- 
mon law. 

Thus, the privilege came to this continent as a part of the legal 
heritage of our early settlers. . . . 

Let me read to you a record which has come down to us from 
Pennsylvania in 1689, In that year, William Bradford was sum- 
moned before the Governor and Council of the Province of Penn- 
sylvania. Bradford was the man who introduced the art of printing 
to the middle provinces of America. He was about twenty-six 
years old when this episode occurred. 


At the instance of one of the citizens of Pennsylvania, Bradford 
had printed the Charter of the Province so that people could see 
their rights. ... 
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“Governour.—Why, sir, I would know by what power of author- 
ity you thus print? Here is the Charter printed! 

“Bradford.—It was by Governour Penn’s encouragement I came 
to this Province, and by his license I print. 

“Governour.—What, sir, had you license to print the Charter? 
I desire to know from you, whether you did print the Charter 
or not, and who set you to work? 

“Bradford.—Governour, it is an impracticable thing for any 
man to accuse himself; thou knows it very well........ 

“John Hill—I am informed that one hundred and sixty were 
printed yesterday, and that Jos. Growden saith he gave 20s for 
his part towards the printing it. 

“Bradford—It’s nothing to me, what ‘Jos. Growden saith.’ 
Let me know my accusers, and I shall know the better how to 
make my defence.” 

Little is heard about self-incrimination during the eighteenth 
century. This may well have been because the privilege was gen- 
erally recognized in the colonies after it had become established as 
a part of the common law of England. . . . The Privilege was 
included in the Virginia Bill of Rights of 1776 drafted by George 
Mason, and, apparently largely because of its presence there, it 
made its way, in various forms, into the constitutions of six or 
seven of the original States. When the Federal Constitution was 
ratified, a number of the States proposed amendments, and the 
privilege against self-incrimination was specifically mentioned. 
Accordingly, it was included in the proposals made by Congress 
which became the Fifth Amendment in 1791, and it has been there 
unchanged ever since. It is truly an old friend, with an ancient 
and I believe useful history. . .. 

A LANDMARK IN THE RELATION BETWEEN 
GOVERNMENT AND MAN 

I would like to venture the suggestion that the privilege against 
self-incrimination is one of the great landmarks in man’s struggle 
to make himself civilized. As I have already pointed out, the 
establishment of the privilege is closely linked historically with 
the abolition of torture. Now we look upon torture with abhor- 
rence... . We have through the course of history developed a 
considerable feeling of the dignity and intrinsic importance of the 
individual man. Even the evil man is a human being. 

If a man has done wrong, he should be punished. But the evi- 
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dence against him should be produced, and evaluated by a proper 
court in a fair trial. Neither torture nor an oath nor the threat 
of punishment such as imprisonment for contempt should be used 
to compel him to provide the evidence to accuse or to convict 
himself. If his crime is a serious one, careful and often laborious 
police work may be required to prove it by other evidence. Some- 
times no other evidence can be found. But for about three cen- 
turies in the Anglo-American legal system, we have accepted the 
standard that even then we do not compel the accused to provide 
that evidence. I believe that is a good standard, and that it is an 
expression of one of the fundamental decencies in the relation we 
have developed between government and man... . “the opposing 
forces of the spirit of individual liberty on the one hand and the 
collective power of the State on the other.” Brown v. Walker, 161 
U. S. 591, 637 (1896). 


Where matters of a man’s belief, or opinions or political views 


are essential elements in the charge, it may be most difficult to 
get evidence from sources other than the suspected or accused per- 
son himself. Hence, the significance of the privilege over the years 
has perhaps been greatest in connection with resistance to prose- 
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cution for such offences as heresy or political crimes. In these 
areas the privilege against self-incrimination has been a protection 
for freedom of thought, and a hindrance to any government which 
might wish to prosecute for thoughts and opinions alone. 

But the privilege is broader than that. It is applicable to any 
sort of crime, even the most sordid. Don’t we go too far in giving 
this protection to criminals? Isn’t the claim of the privilege the 
clearest sort of proof that the person who claims it is guilty of a 
crime? This has been asserted by high authority, but I do not 
believe it is true. 

PROTECTION OF THE INNOCENT 

Apart from its expression of our view of civilized govern- 
mental conduct, another purpose of the Fifth Amendment is to 
protect the innocent. But how can a man claim the privilege if he 
is innocent? How can a man fear he will incriminate himself if 
he knows he has committed no crime? Judge Magruder of our own 
First Circuit Court of Appeals has recently given some illustrations 
of this in his illuminating opinion in the Maffie case, decided last 
month. 


(Continued on page 272) 
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Charitable Bequests —Judicial Usurpation 
or Legislative Bungle? 


By Leonard G. Ratner 


In the April, 1954 issue of the Los 
Angeles Bar Bulletin, appears an article 
entitled “Charitable Bequest Judicially 
Sheltered” which accuses the California 
Appellate Courts of “judicial arrogation 
over the proper prerogatives of the Legis- 
lature” in their interpretation of Califor- 
nia Probate Code Section 41, which con- 
tains certain limitations upon the validity 
of charitable bequests by will. An exami- 
nation of the section and the court deci- 
sions interpreting it, however, seems to indicate that the rather 
harsh criticism directed at those courts by the writer of the 
article is not justified. 





Leonard G. Ratner 


Section 41 as it now exists’ provides in effect that a testator 
may not make a bequest to or for the benefit of a charity by a 
will executed less than thirty days before his death if he leaves 
surviving him a spouse, brother, sister, nephew, niece, descendant 
or ancestor who would in the absence of the charitable bequest 
succeed to the property under the will or by the laws of intes- 
tate succession. If the charitable bequest is made at least 30 
days before the death of the testator, it may not exceed one third 


{Section 41: “No estate, real or personal, may be bequeathed or devised to any 
charitable or benevolent society or corporation, or to any person or persons in trust for 
charitable uses, by a testator who leaves spouse, brother, sister, nephew, niece, de- 
scendant or ancestor surviving him, who, under the will, or the laws of succession, 
would otherwise have taken the property so bequeathed or devised, unless the will was 
duly executed at least 30 days before death of the testator. If so executed at least 30 
days before death, such devises and legacies shall be valid, but they may not collectively 
exceed one-third of the testator’s estate as against his spouse, brother, sister, nephew, 
niece, descendant, or ancestor, who would otherwise, as aforesaid, have taken the excess 
over one-third, and if they do, a pro rata deduction from such devises and legacies 
shall be made so as to reduce the aggregate thereof to one-third of the estate. All 
property bequeathed or devised contrary to the provisions of this section shall go to 
the spouse, brother, sister, nephew, niece, descendant, or ancestor of the testator, if 

to the extent that they would have taken said property as aforesaid but for such 
devises or legacies; otherwise the testator’s estate shall go in accordance with his 
will and such devises and legacies shall be unaffected. 

“Nothing herein contained is intended to, or shall be deemed or construed to vest 
any property devised or bequeathed to charity or in trust for a charitable use, in any 
person who is not a relative of the testator belonging to one of the classes mentioned 
herein, or in any such relative, unless and then only to the extent that such relative 
takes the same under a substitutional or residuary bequest or devise in the will or 
under the laws of succession because of the absence of other effective disposition in the 
will.” 
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of the entire estate as against any of the aforementioned rela- 
tives who would otherwise succeed to the excess under the will 
by the laws of intestate succession. 

In Estate of Haines,? The District Court of Appeal held that 
a charitable bequest made less than 30 days before the death of 
the testator was nevertheless valid where the testator provided 
an alternate bequest of the property, in the event the charity 
could not take, to a non-charitable legatee who was not one of 
the relatives set forth in the Section. In Estate of Davis,® the 
District Court of Appeal upheld the validity of charitable bequests 
made more than thirty days before the death of the testator but 
which exceeded one-third of the total value of the estate, where 
the testator by will provided a gift over of the property to a 
non-charitable legatee not a member of the class of relatives set 
forth in the section. 


The writer of the previous article takes rather violent exception 
to the rulings of the District Court of Appeal in each of these 
cases and characterizes the decisions as the rankest sort of judicial 
legislation. The writer points out that the result of these decisions 
is to emasculate almost entirely the effect of section 41, because 
any bequest to charity, regardless of when made or in what amount, 
may be validated by the simple expedient of making an alter- 
nate bequest of the property to an individual who is not one of 
the class of relatives authorized by said section to contest the 
validity of the charitable bequest. The effect of such an alternate 
bequest is to validate the charitable bequest ; the alternate legatee 
never actually receives the property. With the writer’s conclu- 


276 Cal. App. 2d 763 (1946). 
874 Cal. App. 2d 357 (1946). 
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sion that the result of these decisions is to weaken the effective- 
ness of section 41 we can agree, but it would seem that his ire 
should be directed not at the courts who have interpreted the 
section but at the legislative draftsman who wrote it. 

No matter how many times this section is read, it still seems 
to say exactly what the Appellate Courts say it says. The section 
provides that a charitable bequest is invalid in whole or in part 
only as to those specified relatives of the testator who would other- 
wise succeed to the bequeathed property. If none of the specified 
relatives will otherwise succeed to the property, the charitable 
bequest is not invalid as to such relatives. If the legatees who 
will otherwise succeed to the bequeathed property are not relatives 
of the specified class, the charitable bequest is not invalid as to 
such alternative legatees. 

STATUTORY CONSTRUCTION AND THE PLAIN 
MEANING RULE 

The writer of the previous article suggests that a study of the 
legislative history of the statute would have revealed to the Appel- 
late Courts that the legislature did not mean what it said when it 
enacted the section in its present form. Now, of course, in inter- 

(Continued on page 284) 
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W8-0 ee = * a oS 


By George Harnagel, Jr. 


The New York County Lawyers’ Asso- 
ciation, reversing a position it has main- 
tained for thirty years, recently agreed to 
support “in principle” legislation to estab- 
lish an office of United States Public 
Defender. It also has decided to campaign 
for the elimination from the state’s con- 
stitution of the provision by which judges 
are now automatically retired upon reach- 





ing the age of 70 years. 
* * * 


George Harnagel, Jr. 


The Chicago Bar Association has distributed over 200,000 
copies of its four leaflets, “Meet Your Lawyer,” “What About 
Your Will,” “When You Buy on Time,” and “So You're 
Going to Buy a Home.” Each pamphlet was brought to the 
attention of the general public through a news release mailed 
to the daily papers, the foreign press, and neighborhood and 
suburban newspapers. 

As a result of this initial publicity the Association has 
received thousands of post cards and letters asking for the 
pamphlets. They are sent free in response to such requests, 
and are also supplied in quantity without charge to non-profit 
organizations. They have been purchased by commercial 
organizations for their employees and by banks and trust 
companies for their depositors, and have been ordered by 
welfare agencies, schools and church groups. 

There have been a number of requests to reprint the pam- 
phlets in other publications. The Lighthouse for the Blind is 
putting both the Time and Wills pamphlets into Braille. 


* * * 


3y virtue of a recent amendment of the Rules of the Board 
of Bar Examiners of Massachusetts, the bar examinations in 
that commonwealth will, after February, 1955, include ques- 
tions on federal income, estate and gift taxation, 
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Silver Memories 
a a a ee 


Compiled from the World Almanac and the L. A. Daily Journal of 
February, March, April and May, 1929, by A. Stevens Halsted, Jr. 


In Moscow, Maxim Litvinoff has 
signed on behalf of Russia with its four 
neighboring countries of Poland, Latvia, 
Estonia and Roumania, a protocol making 
immediately effective among them the 
terms of the Kellogg Pact for the re- 
nunciation of war. 

* * * 

150,000 persons in autos, trains, buses 
and afoot, traveled to Lakehurst, New 

Ss Wiiaiten Gtediadl: Se Jersey, to view the Graf Zeppelin, 100,- 

000 more persons tried to get there and 
didn’t. It was a record traffic jam—25 miles in diameter. 





* * * 


Declared to be the world’s longest trial and definitely re- 
corded as the longest trial in the history of the United States, 
the Rancho Santa Margarita suit against the Vail interests 
for water rights in the Santa Margarita river has finally ended 
in the Superior Court in San Diego. Attorneys in the case 
have been Hunsaker, Britt & Cosgrove for the plaintiffs, and 
Haas & Dunnigan and Ward, Ward & Ward for the defense. 
Opening on October 18, 1926, the trial continued for more 
than 29 months, with 444 full court days devoted to the hear- 
ing. The stenographic report covers 55,200 typewritten pages. 
Argument of counsel lasted 30 days. The trial was a record 
breaker in many respects, 195 witnesses being examined, 2,201 
exhibits filed, hundreds of geological and soil samples tested. 
Topographical maps of the water sheds cost $5,000 alone, 
while the court reporters have been paid an amount almost 
equal to that figure. The total cost to the litigation has been 
estimated at $1,000,000. 
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ON THE FIFTH AMENDMENT 
(Continued from page 265) 

There is, for example, the case of the man who has killed an- 
other in self defense, or by accident, without design or fault. He 
has committed no crime, yet his answer to the question whether 
he killed the man may well incriminate him. At the very least it 
will in effect shift the burden of proof to him so that he will have 
to prove his own innocence. Indeed, the privilege against self- 
incrimination may well be thought of as a companion of our estab- 
lished rule that a man is innocent until he has been proven guilty. 

In this connection let me quote from a Supreme Court decision 
written long before our present troubles. In Burdick v. United 
States, 236 U. S. 79 (1915), Mr. Justice McKenna wrote, “If it 
be objected that | Burdick’s|] refusal to answer was an implication 
of crime, we answer, not necessarily in fact, not at all in theory 
of law.” 

Now let us turn to an area which is closer to that which has 
recently been of concern. I am going to ask you to assume two 
sets of facts. You may think tnat both of the sets of facts are 
unlikely, and that they do not correspond with any case you have 
ever heard of. All I ask is that you assume the facts. I am simply 
putting a hypothetical case; and the facts are not the facts of any 
specific case. 

HYPOTHETICAL CASE NO. 1 

Here is Case 1. A man is a college teacher. He is an idealist 
and perhaps slow to recognize realities as idealists sometimes are. 
He has a great urge for what he regards as social reform. He 
is native born, went to American schools, and loves his country 
despite what he regards as its imperfections. You may not agree 
with his ideas but you would respect his honesty and sincerity. 
He believes himself thoroughly attached to the country and the 
Constitution, and he abhors anything involving force and violence. 
He is a good teacher and works hard on his subjects. He has 
always believed that as a good citizen he should be interested in 
politics. Neither of the established political parties provided what 
he wanted. In the relatively calm period of the past middle 1930's, 
on the solicitation of a friend, he went to a communist meeting and 
soon joined the Communist Party. At that time the Communist 
Party was perfectly legal, and regularly appeared on our ballot. 
He thought he was simply joining a political party. One of the 
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reasons that led him to join was because he regarded fascism as 
highly immoral and a great danger to the world, and he felt that 
the communists were fighting fascism in Spain at this time. His 
interest was not merely in protecting Spain, but because he thought 
that fighting fascism there was an important means of guarding 
against such a danger here... . 

You may feel that such a man must have been very naive or 
lacking in intelligence. To that I would make two replies: First, 
to say that involves the use of a large amount of hindsight. A man’s 
actions at any time should be evaluated on the basis of the facts 
then available to him, and the state of his own mind on the basis 
of what he actually knew, and nat by facts we learn later that were 
not known to him. And my second reply would be that the man may 
have been naive or obtuse. I would say that he was at least mis- 
guided and unwise. But I would point out that being obtuse or 
naive is a very different thing from being a traitor or a spy. 

Let me add a few more facts, assumed by me as before. Our 
teacher was in a communist cell, with other teachers. The com- 
munists had great plans for this group. They wanted to use it to 
infiltrate American education. However, the communist command 
was canny. They knew that many or all of the members of this 
cell of teachers were politically innocent, and that they would re- 
coil quickly from any proposals for sabotage or the use of force 
and violence. So they treated this group with great care. The 
group was never subjected to the rigors of communist discipline. 
It was a study group, and its discussions were kept on a high intel- 
lectual plane. The more sordid features of the Marxist doctrine 
were kept thoroughly in the background. Our teacher never en- 
gaged in espionage or sabotage or anything like that, and never 
saw or heard of any such activities by any member of his group. 
He would have been horrified by any such actions. 

Nevertheless, there were things from time to time which he did 
not like. He rationalized them in various ways—nothing can be 
perfect; the thing to do is to stay inside and work against ex- 
cesses; and so on. Besides he was a stubborn fellow. Once having 
started out on something he thought was good, he did not lightly 
give it up. But he became troubled; and after the war he slowly 
drifted away from the group. He never formally resigned. He 
just turned away. By the time of the Korean invasion in 1950, he 
was thoroughly disgusted and saw that he had been used as a dupe. 
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But he was also convinced in his own heart of the rectitude of his 
actions, if not of their wisdom; and he did not doubt that many 
of the people who had been associated with him in the venture 
were just as innocent of wrong-doing as he was sure he was. . . . 
HYPOTHETICAL CASE NO. 2 

Now let me turn to Case 2. This man is also a college teacher. 
He never joined the Communist Party. He never thought of 
joining the Communist Party. He knew a good deal about the 
realities of communism, and he was thoroughly opposed to it. He 
was, however, a man who was interested in causes. His father 
had been a minister, who had dedicated his life to helping people. 
He himself had a great urge to participate in activities which he 
felt would help to alleviate suffering or contribute to social prog- 
ress. In fact he was a sucker for almost any kind of an appeal. 
He contributed modest amounts to China Relief. He had always 
had a warm feeling for the Chinese. Sometimes he found himself 
on some of the letterheads of some of these organizations as a 
sponsor. He was not sure that he remembered giving permission 
to use his name this way ; but the cause, as indicated by the attrac- 
tive name of the organization, was one that appealed to him, and 
he did not bother himself much about it. After a while he heard 
some rumblings that there might be some communist influence in 
these organizations, but he was slow to believe that that could be 
true. In some of the organizations, he had been on committees 
with thoroughly respectable fellow citizens. He did not want to 
pull out, because he felt that this would let his friends down. Even- 
tually he heard that some of these organizations had been ruled to 
be subversive by the Attorney General. But he, too, was a stub- 
born fellow. He believed in the stated objectives of these organi- 
zations. He was also a freeborn American, proud of his country’s 
great traditions, and he allowed his name to be used by some of 
these organizations, as has been said in a recent article, “as a 
gesture of opposition to the procedure of proscribing organizations 
without giving them the right to be heard.” . . . 


THE SMITH ACT AND THE McCARRAN ACT 
We can consider Case 1 first. He is the man who was a member 
of the Communist Party. He is summoned to appear before a 
Congressional committee, and is asked whether he is a communist. 
He answers truthfully: “No.” Then he is asked whether he ever 
was a communist. He is now surely subjected to a substantial risk, 
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even though he honestly believes that he has committed no crime. 
He knows that a number of communists have been convicted under 
the Smith Act of i940, and more have been indicted. Our teacher 
perhaps magnifies his own predicament. He sees the jail doors 
opening up if he gives himself the evidence that he was once a com- 
munist. Interestingly enough, Section 4(f) of the Internal Security 
Act of 1950 (commonly known as the McCarran Act) provides 
specifically that “Neither the holding of office nor membership in 
any communist organization by any person shall constitute per se 
a violation of . . . this section or of any other criminal statute.” 
But this was enacted after his period of Party membership. It 
has been declared to be a crime to be a communist in Massachusetts 
since 1951, but there may be some possible room to question the 
effectiveness of this statute in view of the provision of the Federal 
Act. That the Federal statutes may displace State action is indi- 
cated by a decision of the Supreme Court of Pennsylvania just 
last week. 
ADMISSION A LINK IN CHAIN OF PROOF 

After much internal torment, the witness finally decides to 
claim the privilege of the Fifth Amendment with respect to the 
question of his past membership in the Communist Party. Putting 
aside the question of his wisdom in doing this, can there be any 
doubt that the claim is legally proper? Past membership in the 
Communist Party is not a crime in itself; but admitting such 
membership may well be a link in a chain of proof of a criminal 
charge against him. Persons have been prosecuted under the 
Smith Act for membership in the Communist Party plus some- 
thing else. If he supplies the proof of his own membership in 
the Party, he does not know what other evidence may then be 
brought against him to show that he has committed a crime. Thus, 
an answer to the question will definitely incriminate him, that is, 
provide evidence which could be used in a prosecution against him. 
Yet, remember that he thoroughly believes that he is not guilty 
of any crime; and on the facts I have given he is not guilty of 
a crime. 

There are other factors that influence his conclusion. His own 
experience is an ordeal. He does not want his friends to be sub- 
jected to it. He believes in their innocence of any crime. If he 
thought that they had committed crimes, he would promptly tell 
the proper officers of the government. By claiming the privilege 
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against self-incrimination, he can refrain from naming any of his 
associates. He feels a strong sense of loyalty to them. He feels 
a strong sense of loyalty to his country, too; but since he is con- 
vinced that neither he nor his associates have in fact done any- 
thing wrong, his desire to protect them from having to experience 
his own predicament seems to him to have prevailing weight in 
the actual circumstances. 

He claims the privilege. He cannot be prosecuted on the basis 
of any evidence he has provided. There can be no doubt, I believe, 
that his claim of privilege is legally justified. Yet, note that on the 
facts I have assumed he is not guilty of any crime. Of course his 
claim of privilege as to his membership in the Communist Party 
means that he must also claim the privilege as to all other questions 
which relate in any way to what he did, or to his associates in the 
activity. For if he answers any of those questions, it will clearly 
connote his own communist activity. 

WOULD THE ANSWER HAVE BEEN “YES” OR “NO”? 

There is one small point which might be brought in here. It is 
sometimes said that the privilege may only be rightly claimed if the 
answer to the incriminating question would be “yes.” I do not 
believe that is true. Our man in Case 1 has testified that he is not 
now a communist. He claims the privilege as to a question which 
asks him if he ever was a member of the Communist Party. He is 
then asked : “When did you cease to be a member ?” He must claim 
the privilege as to this, or else his answer will disclose that he once 
was a member, as to which he has legitimately claimed the privilege. 
Then the examiner starts a new line. He says: “Were you a mem- 
ber of the Communist Party yesterday?” Now the answer is “No.” 
But the witness who has taken this line cannot answer that ques- 
tion. For if he does, the questions will be continued: “Were you 
a member of the Party last year?—two years ago?—three years 
ago?” If he answers any of these accurately with a “no,” he will 
come to the place where he must claim the privilege if he is to 
maintain his basic position. In this way, the date of his withdrawal 
could be pinpointed, thus giving valuable information for a possible 


prosecution. Moreover, he may not be sure just when he with- 
drew ; it was a gradual process. And he may have legitimate fears 
that an honest answer he might give to a question relating to the 
transitional period might get him involved in a prosecution for 
perjury. At any rate, it seems clear that questions of this sort are 
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an illustration of a type of question as to which the privilege may 
be legitimately claimed, as far as the law is concerned, even though 
the answer to the question would be “no.” 
FEAR OF PROSECUTION FOR PERJURY 

Let us turn to Case 2, which we can dispose of briefly. 

This man likewise is summoned before a Congressional investi- 
gating committee. The mere fact that he is summoned shows that 
he is suspected of something rather serious, and he is badly wor- 
ried. He is asked whether he is now a member of the Communist 
Party; and he answers “No.” Then he is asked whether he ever 
was in the past. The answer is in fact “no,” as we have seen. But 
he is now in great fear. If he says “No,” then he may be sub- 
jecting himself to a real risk of a prosecution for perjury. He may 
rightly fear that proof of the fact of his joining and contributing 
to so many agencies which have turned out to be front organiza- 
tions might lead a jury to believe that he actually was a communist. 

Now it is probably true that fear of a prosecution for perjury for 
an answer given to a question is not a proper basis for a claim of 
the privilege. If it was, almost any witness could claim the privilege 
as to any question. But our man is in a somewhat different situa- 
tion. If he says “No,” to the question of communist membership, 
then in his own interest he may have to undertake to state and 
explain his membership and activities in the various front organiza- 
tions. The net result may be that he will have to give much evidence 
which could be used against him in an attempt to prove that he was 
a member of the communist conspiracy. It would appear, therefore, 
that he can properly claim the privilege even though his answer to 
the question as to Communist Party membership at any time would 
honestly and rightly be “No.” 

CLAIMING THE PRIVILEGE NOT ADMISSION 
OF GUILT 

In both of the cases I have put, the privilege may be claimed 
although the individual was guilty of no crime. In the second case 
it may be claimed although the person was never a member of the 
Communist Party. In each case, the inference which would be taken 
from the claim of the privilege would in fact be unwarranted. The 
claim of the privilege is surely a serious business, but it is equally 
surely not the equivalent of an admission of criminal conduct. 
There are other reasons why a person may claim the privilege. ... 
A witness lost in fear and confusion might turn to the privilege 
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as a means of sanctuary from a situation which he feels himself 
incompetent to handle. Consider also how much the chance of a 
witness losing his calm and collected demeanor is enhanced by such 
things as television, radio microphones, movie cameras, flashing 
flash bulbs, and procedures which may not seem to him to be 
based upon the finest spirit of fairness. In connection with this | 
might mention the recent decision of the United States Court of 
Appeals for the Sixth Circuit in Aiuppa v. United States, 201 F.2d 
287, 300 (1952), where we find the following language in the 
opinion : 

“But, in concluding, we think it may not be amiss to say that, 
notwithstanding the pronouncements of the committee chairman 
as to intended fairness, the courts of the United States could not 
emulate the committee’s example and maintain even a semblance of 
fair and dispassionate conduct of trials in criminal cases. 

TRIPLE THREAT AGAINST WITNESS IN 
INVESTIGATIONS 

“Despite the enjoyment by millions of spectators and auditors 
of the exhibition by television of the confusion and writhings of 
widely known malefactors and criminals, when sharply questioned 
as to their nefarious activities, we are unable to give judicial sanc- 
tion, in the teeth of the Fifth Amendment, to the employment by 
a committee of the United States Senate of methods of examination 
of witnesses constituting a triple threat : answer truly and you have 
given evidence leading to your conviction for a violation of federal 
law ; answer falsely and you will be convicted of perjury; refuse to 
answer and you will be found guilty of criminal contempt and 
punished by fine and imprisonment. In our humble judgment, to 
place a person not even on trial for a specific crime in such predica- 
ment is not only not a manifestation of fair play, but is in direct 
violation of the Fifth Amendment to our national Constitution.” 

Ordinarily when the privilege of the Fifth Amendment is exer- 
cised, it is in a criminal trial. There a specific charge has been made, 
and the prosecution has by evidence established a prima facie case 
of guilt of the particular crime charged in the complaint or indict- 
ment. Under such circumstances there is much more than the 
mere claim of the privilege on which to rest an inference of guilt. 

In investigations, however, there are no carefully formulated 
charges. Evidence to support such charges has not been introduced 
and made known to the witness before he is called upon to answer. 
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He has no opportunity for cross-examination of other witnesses, 
and often little or no opportunity to make explanations which might 
have a material bearing on the whole situation. In the setting of 
an investigation, therefore, the basis for the inference from a claim 
of privilege against self incrimination is much less than it is when 
the privilege is exercised in an ordinary criminal trial. 
WAIVER OF THE PRIVILEGE 

There are two more matters to which I should like to make brief 
reference. The first of these is the rather technical legal doctrine 
known as waiver of the privilege. A clear instance of waiver oc- 
curs when a defendant in a criminal case voluntarily takes the 
stand. He then becomes subject to cross-examination, and must 
answer relevant questions. So far as witnesses at investigations are 
concerned, our current learning on this is based largely on the 
Supreme Court’s decision in Rogers v. United States, 340 U.S. 367 
(1951). In that case, a witness testified that she had been treasurer 
of a local communist party, had had possession of the records, and 
had turned them over to another person. She then declined to name 
the person to whom she had given them, claiming the privilege 
under the Fifth Amendment. The Supreme Court held that by 
giving the testimony she did she had waived the privilege, and that 
she was guilty of contempt for refusing to answer the further 
questions. There was a dissenting opinion by Justices Black, Frank- 
furter, and Douglas. 

My own view is that this decision was not soundly reasoned, 
and that it has led to unfortunate results. To me the analogy of an 
adversary proceeding is not apt when applied to an investigation. 
As a consequence of this case, witnesses who have legitimate fears 
of prosecution, but who might be willing to cooperate as far as they 
could, are induced (if not actually compelled) to refuse to answer 
any questions at all. For if they do answer a single question, it 
may be contended that they have waived the privilege so that there- 
after they may be compelled to testify against themselves, This 
threat of waiver is not an imaginary matter. It may be found fre- 
quently in the transcripts of the proceedings of Congressional com- 
mittees. 

My guess as to the law is that the Rogers case applies only where 
the witness has given an incriminating answer to a prior question. 
[ do not think it would apply if a witness was asked if he had been 
a member of the Communist Party in 1945, and he said “No.” By 
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the latter answer he has not opened up anything which he refuses 
to explain. Nevertheless, it will take a Supreme Court decision to 
provide this clarification of the Rogers case; and counsel advising 
a client may well hesitate to make his client bear the risk and ex- 
pense of taking a case all the way to the Supreme Court. With the 
Rogers case on the books, the only safe advice may be to claim the 
privilege at the earliest possible moment, so as to be sure to avoid 
a charge of waiver. 

This doctrine of waiver is, | believe, the true explanation of the 
refusal of some witnesses to answer such questions as “Have you 
ever taught communist doctrine in your classroom?” or “Have you 
ever solicited students to join the Communist Party?” These 
refusals have been deeply disturbing to the public. Yet, answers to 
these questions may be “No;” but the witness nevertheless fears 
that he cannot give that answer without its being said that he has 
waived the privilege as to questions about other sorts of communist 
activity. Here again we have a situation where the obvious inference 
from the refusal to answer the question may be completely unwar- 
ranted. 

INCRIMINATION OF OTHERS 

Finally, I would like to make reference to one more problem 
which is collateral to that of the Fifth Amendment. Suppose a wit- 
ness is summoned before an investigating committee. He does not 
claim a privilege against self-incrimination, and talks freely about 
himself, answering all questions about his own activity. He takes 
the position, however, that he will not answer questions about 
others. Or suppose a person first refuses to answer virtually all 
questions, claiming the Fifth Amendment privilege, but he later 
decides to waive the privilege as to himself. However, he refuses 
as a matter which he regards as one of principle to identify other 
people. What should be the situation with respect to such a person? 

There have been a number of people who have been summoned 
before investigating committees and taken this position from the 
outset. They have answered all questions about themselves, and 
have refused to identify others. As far as I know, no academic 
person who has done this has been cited for contempt ; nor has any 
such person lost his job. Should it be any different where the wit- 
ness has first relied on the Fifth Amendment, but has later changed 
his position, waiving the privilege as to himself, but still refusing 
to answer as to others ¢ 
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The problem is undeniably a difficult one. So long as the witness 
was claiming the privilege, it could be argued that he had done no 
wrong. If he had committed any crime, the evidence should be 
brought forth in the proper way and tried out in court. His refusal 
to answer was not evidence of any crime. This argument, however, 
is not available where he waives the privilege by refusing to answer 
questions relating to other persons. Then his Fifth Amendment 
privilege is wholly gone, and his situation presents new and rather 
different problems. 

Whether he has committed a crime by his refusal to testify may 
be extremely difficult to tell. Even if he is cited by the legislative 
body, it will still be for the grand jury to decide whether to indict; 
it will remain to the courts to decide such questions as whether 
the committee was properly constituted, and whether the question 
asked was relevant to the inquiry. We should not forget that 2 
prosecution for contempt was set aside within the past year by the 
Supreme Court on the ground that the questions asked the wit- 
ness—as to the identity of his contributors—were not relevant to 
the particular inquiry. United States v. Rumeley, 345 U.S. 41 
(1953). 

However such questions go, though, would it not seem that such 
a person is at least in no worse a position morally than he was 
when he stood on the Fifth Amendment? He should not be worse 
off for being willing to speak fully and frankly about himself than 
he was when he would not talk at all. His refusal to tell on his 
friends may be both contrary to valid law and unwise. Neverthe- 
less, it may be based on strong grounds of conscience. 





Let me do a little more assuming : Let us assume that the witness 
feels positive in his own mind that the persons with whom he 
was associated did no wrong to our country. They did not engage 
in espionage or sabotage or anything like that. They were merely 
hopeful but misguided people, as he was. Let us assume, too, that 
this is all far in the past. The persons in question are in other work. 
They have families to support. If their names are disclosed, they 
will surely lose their jobs. He must then resolve for himself the 
question whether he will give their names and subject them to the 
same sort of ordeal he has been through in order to save himself 
from further difficulty and possible prosecution. He may be wrong 
if he decides that he should not protect himself by sacrificing them. 
I recognize the legal obligation to testify as to others, and the 
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general importance of this both in trials and in investigations. But 
can it be said clearly that his action is always immoral?... 

I do not justify the past or present conduct of anyone. I seek 
only to explain. Because of claims of privilege under the Fifth 
Amendment, and refusal to answer questions, many members of 
the general public have come to have fear of our educational insti- 
tutions, and general mistrust of academic people. I firmly believe 
that these fears are unwarranted. . . . It may be a serious error 
of judgment for an academic person to claim the privilege of the 
Fifth Amendment, or to refuse to answer questions; but the con- 
duct, regrettable as it is, does not show the existence of treason, 
espionage, sabotage, or any other serious crime. 

... I think that the Harvard Law School, with which I am 
intimately connected, is a great asset to the country and to the 
Commonwealth, and, in essence, one of the great conservative in- 
fluences in our land. If there are any who think otherwise, let them 
examine the facts, carefully and thoughtfully. 

As conservative a judge as Pierce Butler once wrote (Sinclair 
v. United States, 279 U.S. 135, 178 (1927) ): 

“It has always been recognized in this country, and it 
is well to remember, that few if any of the rights of the 
people guarded by fundamental law are of greater impor- 
tance to their happiness and safety than the right to be 
exempt from all unauthorized, arbitrary or unreasonable 
inquiries and disclosures in respect of their personal and 
private affairs.” 

On this matter some final observations may be in order, based 
on our traditional practices and rules. In our criminal courts, we 
would never think of requiring an accused person to answer ques- 
tions. He doesn’t have to take the stand at all, and if he does do so, 
he has the protection of an impartial judge, and the right to have 
his counsel speak in court in his behalf. 

Why should it be so different in a legislative inquiry, when 
the information that is sought relates to the witness’ own conduct ? 
I recognize fully the power of the Senate and the House. . . . 
nese sor coe ercceieltsaeieanaie“aneeennsenianineaaaaaiaaaenalnoae: da Es 

SHOULD AN INDIVIDUAL HAVE INVESTIGATIVE 
POWERS? 

I recognize also that these bodies have to operate through com- 

mittees. A committee in the common acceptance of the term is a 
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group of persons, usually appointed to represent various points of 
view. Its actions reflect collective judgment taken after considera- 
tion and deliberation. In this light, I ask a question: Should these 
broad investigative powers ever be held by a single person, even 
though he is formally clothed with the title of a sub-committee? 

The more I think about this, the more it seems to me to be an 
unsound practice. There is nothing about the nature of membership 
in the Senate or the House of Representatives which should give 
each member a general commission to go through the length and 
breadth of the land, far from his own state or district, far from the 
seat of the general government, making inquiry about any sub- 
ject, even on formal delegation to him from his House or one of its 
committees. Committees I am willing to accept. Sub-committees of 
one give me pause. It may well be that only the Houses of Congress 
can effectively deal with this problem, but I respectfully commend 


it to them for their consideration. .. . 
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CHARITABLE BEQUESTS 
(Continued from page 268) 
preting a statute a court should generally inquire into the legisla- 
tive history, particularly where the statute has been amended, and 
the court should keep in mind the rules of statutory construction 
in passing upon the meaning of the statute. Rules of statutory 
construction, however, are only guides to assist the court in ascer- 
taining the meaning of the words used, and they generally come 
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into play when an ambiguity exists in the wording of the statute 
so that the court is faced with two or more tenable interpretations 
of the words used. A court should not use rules of statutory 
construction to interpret a statute contrary to its plain meaning 
or to, in effect, strike out a substantial portion of it. The courts 
are primarily concerned, not with speculation as to the motives 
of the legislature, but with what the legislature said in the statute, 
ORIGINAL PROVISIONS OF SECTION 41 IN 1872 

The original section as enacted in 1872* provided that testamen- 
tary charitable bequests were invalid unless made at least thirty 
days before the death of the testator, and testamentary charitable 
bequests made at least 30 days before the death of the testator 
could not exceed one third of the value of the estate of a testator 
who left legal heirs surviving. The section contained no provision 
that charitable bequests were invalid in whole or in part only as 
against certain specified relatives who would otherwise succeed 
to the property. The District Court of Appeal held in Estate of 
Garthwaite® that under the section any charitable bequest made 
less than thirty days before the testator’s death was void even if he 
left no legal heirs. As to bequests made at least thirty days before 
death but exceeding one-third of the value of the estate, under 
the section as it then read the excess of such gifts over one-third 
of the value of the estate was invalid only if the testator left legal 
heirs, but there was no requirement that the legal heirs must other- 
wise succeed to the property. On the contrary, the last sentence 
of the section provided that the excess was to go to the residuary 
legatees or devisees or heirs, according to law. 

AMENDMENT OF 1937 

Apparently to circumvent the rule of the Garthwaite case, the 
legislature amended the section in 1937 to provide that a charitable 
bequest is invalid in whole or in part only as to those specified rela- 
tives of the testator who would otherwise succeed to the property. 
The members of the legislature, whether they realized it or not, 
thereby made a profound change in the character and effect of 
the section. They placed a restrictive limitation on the persons 
~~4Section 41: “No estate, real or personal, may be bequeathed or devised to any 
charitable or benevolent society or corporation, or to any person or persons in trust 
em - e a g go 
be valid, but they may not collectively exceed one-third of the estate of a_ testator 
who leaves legal heirs, and if they do a pro rata deduction from such devises and 
legacies shall be made so as to reduce the aggregate thereof to one-third of the estate. 
All dispositions of property made contrary hereto shall be void, and go to the residuary 


legatees or devisees or heirs, according to law.” 
5131 Cal. App. 321 (1933). 
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who could object to the validity of a charitable bequest, and made 
the bequest valid as to all persons not meeting every requirement 
of the restrictive class. The evils to which the writer of the pre- 
vious article objects were thereby brought into existence. 


LAPSED RESIDUARY BEQUESTS 

In 1942, the Supreme Court of California in Estate of Broad,® 
was presented with a situation where a testator died three days 
after making a will which contained a specific bequest to certain 
charities and a residuary bequest to the charities and to individuals 
not members of the class of relatives specified in section 41. The 
testator left such relatives surviving him, but gave them nothing 
in his will. The majority of the court rather summarily held that 
the charitable bequests were invalid under section 41 and that the 
entire amount of the specific charitable bequest passed to the 
heirs at law by intestate succession to the exclusion of the non- 
relative individual residuary legatees. This decision was contrary 
to the well established rule that a lapsed or void specific bequest 
goes to the residuary legatees and not to the heirs at law.” The 
court purported to base its decision upon the wording of the 1937 
amendment to Section 41, but there was nothing in that section as 
amended to indicate that the legislature intended thereby to de- 
prive a testator of the right to make an alternate or residuary 
bequest of the property to someone other than his heirs at law. 
The dissenting opinion pointed out that under the actual wording 
of the section as amended a charitable bequest should be upheld 
if the property would otherwise pass to a legatee who did not 
fall within the class of persons authorized by the section to contest 
the bequest, and therefore took the position that the specific 
charitable bequest was valid to the extent that the property would 
otherwise have passed to the non-relative individual residuary 
legatees. 

AMENDMENT OF 1943 

It may be that the majority opinion in the Broad case was an 
attempt to avoid the undesirable results which flow from uphold- 
ing the validity of an apparently invalid charitable bequest if an 
alternate or residuary non-relative legatee would otherwise succeed 
to the property. The legislature, however, in 1943 closed the door 
on this solution, strained as it was, by adding a second paragraph 
to Section 41 which provided unequivocally that the section was 


°20 Cal. 2d 612 (1942). 
‘Estate of Russell, 150 Cal. 604 (1907); Probate Code Sec. 126. 
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not intended to vest property bequeathed to charity in any person 
not a relative as specified in the section nor in any specified rela- 
tive except to the extent that said relative took under the will 
itself or, in the absence of the will, under the laws of succession, 
No attempt was made by the legislature to change the wording 
of the first paragraph of the section which had initially created 
the problem, and in fact the meaning of the first paragraph was 
reinforced by the addition of the second. The legislature thus 
made inevitable the results reached in Estate of Davis and Estate 
of Haines. 


The writer of the previous article does not state in so many 
words how he would have decided the Davis and Haines cases, 
but it seems clear from his argument that he would have held in 
those cases that an alternate or residuary legatee who is not one 
of the class of relatives specified in Section 41 could nevertheless 7 
contest the validity of a charitable bequest and obtain the property 
for himself pursuant to the alternate or residuary bequest. Pre-¥ 
sumably the existence of relatives of the class mentioned in the} 
section would give the non-relative legatee the right to the property | 


even though the relatives themselves took nothing. The effect of 9 


such a holding would be to strike bodily from Section 41 the 
following clauses: 


. who, under the will or the laws of intestate succession, would otherwise have 
taken the property so bequeathed or devised . . . as against his spouse, brother, sister, 
nephew, niece, descendant or ancestor, who would otherwise as aforesaid have taken % 
the excess over one-third . . . Nothing herein contained is intended to, or shall be 
deemed or construed to vest any property devised or bequeathed to charity or in trust 
for a charitable use in any person who is not a relative of the testator belonging to oné | 
of the classes mentioned herein, or in any such relative unless and then only to the 4 
extent that such relative takes the same under a substitutional or residuary bequest 
or devise in the will or under the laws of succession because of the absence of other 
effective disposition in the will.’ 


SECTION 41 SHOULD BE CHANGED BY LEGISLATION 
If a court held in accordance with the suggestion of the writer g 
of said article, the court would then indeed be guilty of all they 
evils of judicial legislation to which that writer so strongly objects.) 
Section 41 as it now stands is so easily circumvented that it no 
longer is effective as a limitation upon charitable bequest. But] 
the remedy is with the legislature not the courts. 











